CHAPTER 13
LAW OF THE SEA
International Law

The law of the sea is one example of international law, but before getting into a discussion of the law of the sea, let’s thinks a bit about what we mean by international law.  International law can take several forms:
1. International law can amount to nothing more than custom.  For example, the idea that the territorial seas of coastal states extend to a distance of three miles from the shoreline is a result of customary practice.  The practice can be traced to the early 17th century, when a Dutch delegation was sent to England to protest a British proclamation that forbid non-Britons from fishing in British seas off Greenland.  The Dutch argued that the regent’s sovereignty should not extend further to sea than the distance a canon shot could be fired.  At that time the range of a canon was about three miles.  This so-called “canon shot rule” has been attributed to the Dutch jurist Cornelius van Bynkershoek.  Although England continued to advance claims to large areas of the ocean surrounding her colonial possessions until the early 19th century, the canon shot rule or portée du canon gained widespread acceptance among other nations and became the basis of international law with respect to territorial seas until the early 20th century.
2. International law can be the result of bi- and multi-lateral agreements.  Such agreements are what most people think of as international law.  The United Nations Convention on the Law of the Sea is a good example of a multi-lateral agreement.  The convention went into force on November 16, 1994 and has been ratified by 146 nations.  As already noted (Chapter 8), the Inter-American Tropical Tuna Commission (IATTC) was created by a convention signed initially by only two nations, the United States and Costa Rica.  It is not uncommon for these bi- and multi-lateral agreements to simply formalize what has been de facto international law through customary practice.  For example, the conventions that were presented to delegates at the first U.N. conference on the law of the sea (UNCLOS I) in 1958 did little more than codify what had become customary practice by that time.  For example, by 1958 it was generally accepted that any nation should take effective measures to prevent and punish the transport of slaves in ships authorized to fly its flag and to prevent the unlawful use of its flag for that purpose. Furthermore, it was customary practice that any slave taking refuge on board any ship, whatever its flag, would ipso facto be free.  These customary practices were codified by the agreements reached at UNCLOS I.
3. International law is sometimes the result of a unilateral claim.  For example, on September 27, 1945 President Harry Truman declared that the United States government regarded the natural resources of the subsoil and sea bed of the continental shelf beneath the high seas but contiguous to the coastline of the United States to be subject to the jurisdiction and control of the United States.  Such unilateral proclamations are as good as the ability of the proclaiming nation to defend its claim.  In this case the United States was able to effectively assert its authority over the resources of the continental shelf.  Interestingly, within a short time a number of other nations followed suit.  Within five years Mexico, Panama, Argentina, Chile, Costa Rica, Honduras, Brazil, and El Salvador had all made unilateral declarations that in some cases were much more far reaching than the claims made in the Truman Proclamation.  In particular, some of these unilateral declarations argued that coastal states had sovereign control of the ocean and its resources (including fisheries) to a distance of 200 nautical miles from their coastlines.
Law of the Sea Chronology Prior to UNCLOS I

With this understanding, let’s take a look at the chronology of the law of the sea leading up to the first law of the sea conference in 1958.

· In May of 1493 Pope Alexander VI issued two papal bulls
, both under the name Inter Caetera, that among other things divided the resources of the ocean between Spain and Portugal, the dividing line running 100 leagues to the west of the Azores and Cape Verde islands.  Spain was granted the resources to the west of this line, and Portugal the resources to the east.  The fact that the Pope was able to make such a proclamation underscores the enormous power exercised by the Roman Catholic Church throughout the 15th and 16th centuries.  Alexander VI was a native of Valencia, Spain, and the bulls were issued at the urging of the Spanish king and queen, Ferdinand and Isabella.  In addition to allocating the resources of the ocean between the two countries, the bulls effectively awarded the entire New World (i.e., the Americas) to Spain.  The Portuguese were not exactly enchanted with the provisions of the two bulls, and subsequently entered into negotiations with Spain.  These negotiations resulted in the Treaty of Tordesillas, which was ratified in September of 1494.  The demarcation line, which had previously been at approximately 35o west longitude, was shifted to approximately 45o west longitude, officially 370 leagues to the west of the Cape Verde Islands.  The Treaty of Tordesillas had several important implications.  First, it gave Portugal a substantial foothold in the New World in Brazil.
  Second, it included provisions that allowed Spanish vessels to safely pass through the portion of the Atlantic Ocean assigned to Portugal on their way to the New World.  This right of passage is the precursor of the modern right of innocent passage that has been codified in article 17 of UNCLOS III.  Third, and interestingly, the Treaty of Tordesillas ultimately favored Portugal much more than Spain by paving the way for extensive Portuguese colonization of Africa, Persia, India, and the East Indies.  
· Although Spain and Portugal were clearly the dominant maritime powers at the end of the 15th century, their dominance was challenged during the 16th century by England and Holland.  The Spanish Armada was soundly defeated by the British navy in July of 1588, and Holland seized control of the East Indies, forming the Dutch East India Company in 1602.  As the conflict between Spain, Portugal, England, and Holland evolved, a Dutch jurist, Hugo de Groot, more commonly known by his Latin name, Grotius, was called upon by the Dutch East India Company to justify their efforts to control trade with the East Indies.  The result was the publication of Mare Liberum (Freedom of the Seas) in 1608.  In Mare Liberum Grotius argued that the high seas were res nullius, the property of no one.  His argument was based on two premises: (1) One can acquire property rights to a thing (res) only if it can be appropriated.  Grotius argued that no navy was sufficiently powerful to control the entire ocean. (2) A thing (res) should be property only if it might be exhausted if not carefully managed.  Grotius argued that the resources of the high seas were inexhaustible – “For it is a universal law that the sea and its use is common to all . . . For everyone admits that if a great many persons hunt on the land or fish in a river the forest is easily exhausted of wild animals and the river of fish, but such a contingency is impossible in the case of the sea” (Grotius, 1609).  The history of marine fisheries during the 20th century has clearly proven the second of these two premises to be false, and the naval history of World War II would suggest, given the strength of modern maritime powers, that the first premise may be false as well.  What has clearly survived from Grotius’ work, and indeed has been codified in UNCLOS, is the concept of freedom of the seas.  However, there is an important distinction between the UNCLOS view of freedom of the seas and Grotius’ doctrine.  According to Grotius, the high seas were res nullius.  According to UNCLOS the high seas are res communis, the property of everyone, and indeed the common heritage of mankind.  Within a short time of the publication of Mare Liberum, Grotius’ ideas were challenged by English jurist John Selden, at the explicit request of English king James I.  England was opposed to the concept of freedom of the seas, since the concept invalidated England’s extensive claims to the waters surrounding her territories.   Selden’s scholarly work, entitled Mare Clausum, seu de Domino Maris, was completed in 1618 but, for political reasons, was not published until 1635.  In this work, Selden rejected both of Grotius’ premises.  He argued that the sea was no res communis but rather was susceptible to private dominium.  Second, he maintained that the resources of the high seas were indeed exhaustible.  Selden’s work became the logical basis for English policy with respect to the high seas for more than 100 years.  It was not until the 19th century that England became an advocate of the doctrine of Freedom of the Seas.

The idea that the high seas were res communis obviously begged the question of how close to shore the high seas extended.  Although the concept of a territorial sea was well established, there was no widely accepted definition of the extent of the territorial sea prior to the canon shot rule of Dutch jurist Cornelius van Bynkershoek in 1702.  As noted, the motivation for the canon shot definition arose from the dispute between Holland and England over fishing rights in waters off of Greenland where the English claimed the right to exclude foreign fishing vessels.  In De Domino Maris, van Bynkershoek argued that a nation’s Territorial Sea should not extend beyond a distance it could physically control, in the same sense that it controlled its land.  He furthermore equated control with firing a canon from the shore, and at the time the range of a canon was about three miles.  Effectively van Bynkershoek argued that the width of the Territorial Sea should be three miles, and this concept was accepted by virtually all coastal states until the early part of the 20th century.  Not surprisingly, England was not immediately receptive to van Bynkershoek’s arguments and did not accept the canon shot rule and the concept of res communis for roughly another hundred years.  Incidentally, Thomas Jefferson, as Secretary of State to George Washington, first expressed the United States' adoption of a three-mile limitation of a territorial sea in a letter written in 1793.  However, the United States did not officially claim a three-mile territorial sea until more than 100 years later as a result of a Supreme Court decision.  The United States’ claim to a three-mile territorial sea remained in effect until December 27, 1988, when President Reagan officially extended the width of the territorial sea to 12 nautical miles.
· Following World War I and the Treaty of Versailles, there was an effort to codify international law.  In April of 1930 a conference was held at the Hague, and one area of international law specifically addressed by the conference was the law of the sea.  In preparatory work, a decision was made to include in the discussion (1) the issue of the width of the territorial sea, (2) the notion of a contiguous zone, and (3) a coastal state’s rights with respect to its territorial sea.  Irreconcilable differences led to the conference’s failing to produce a convention on the law of the sea, but discussion at the conference pointed the way toward important decisions that were later made at UNCLOS.  Prior to the conference it was unclear whether a coastal state exercised sovereign rights over its territorial sea or merely maintained jurisdiction and control.  The consensus of the conference favored sovereignty.  Most states agreed that a contiguous zone extending beyond the territorial sea would serve a useful purpose with respect to issues such as customs control.  However, there were significant differences of opinion as to just what functions and activities should be regulated in a contiguous zone.
  Finally, opinions about the width of the territorial sea ranged from three to six miles, in some cases in conjunction with a contiguous zone and in some cases without a contiguous zone.
· On September 27 and 28 of 1945, President Harry Truman issued two proclamations that unilaterally extended the jurisdiction and control of the United States beyond its then-declared three-mile territorial sea.  Although the two proclamations undoubtedly reflected growing international dissatisfaction with the traditional three-mile wide territorial sea, they were in large part the result of two earlier international disputes, one involving fur seals in the Bering Sea and the other concerned with salmon fishing in the Gulf of Alaska.  The fur seal dispute dated back to the late 19th century.  The seals in question spend most of their lives on the high seas but give birth to their young on islands belonging to three nations, the United States, Japan, and Russia.  Indiscriminate harvesting of fur seals on the high seas had seriously threatened the stocks.  Concerned about the decline of the fur seal population, the United States sought to restrict the high seas fishery based on the existence of fur seal breeding colonies on U.S. territory.  Great Britain, acting on behalf of Canada, challenged the United States’ right to impose restrictions on the high seas fishery, and the case was referred to arbitration, where the United States lost.  The issue was subsequently resolved out of court in favor of the fur seals.  The Pacific salmon dispute reflected a qualitatively similar problem.  The U.S. regarded salmon that returned to U.S. streams to reproduce as part of its fisheries resource, but when the salmon returned to the high seas they were being caught by fishing vessels from other nations, including in particular Japan.  As noted above, the proclamation President Truman signed on September 27, 1945 concerned the natural resources of the sub-soil and seabed of the continental shelf.  The second proclamation declared the United States’ intention to establish a conservation zone off its coast where fishing occurred on a substantial scale.  The conservation proclamation recognized two types of fisheries, one in which only U.S. fishermen participated, and the second in which the fishery had been developed by a combination of U.S. and foreign fishing fleets.  In the latter case conservation measures were to be established through agreements between the United States and the foreign nations involved in the fishery.
· The Truman Proclamations were closely followed by a series of unilateral proclamations by several Central and South American countries.  As were the Truman Proclamations, these subsequent actions clearly reflected unhappiness with the three-mile territorial sea, but it is probably fair to say that they were in part a reaction to the Truman Proclamations.  Table 13.1 summarizes the claims that were made.  An important point about these proclamations is that they escalated with time, ultimately claiming control and in some cases sovereignty over the coastal seas.  Beginning in 1947, the claims extended to a distance of 200 nautical miles from the coastline.  Following this series of proclamations, representatives from Chile, Ecuador, and Peru met in Santiago in August of 1952 and issued the Santiago Declaration in which they claimed sole sovereignty and jurisdiction over the coastal ocean to a distance of 200 nautical miles from their shorelines.  This was a clear rejection of the concept of a three-mile territorial sea and the 
	Table 13.1.  Summary of proclamations made by Central and South American nations concerning their coastal seas and continental shelves following the Truman Proclamations.

	Country
	Date
	Nature of proclamation

	Mexico
	October 29, 1945
	(1) Jurisdiction over the continental shelf and all its natural resources, and (2) the right to monitor, exploit, and control a fisheries conservation zone to conserve the resources of the continental shelf


	Panama
	1946
	Claim that the continental shelf adjacent to Panama is part of its national territory.  This was a significant escalation of the U.S. and Mexican proclamations.  However, the claim stopped short of asserting sovereignty over this area


	Argentina
	October 9, 1946
	Claim of sovereignty over the continental shelf and the overlying sea.  This was a significant escalation of the Panamanian claim in the sense that it asserted sovereignty over an area previously considered part of the high seas.


	Chile
	1947
	This claim was similar to the Argentinean proclamation, but it also extended control to a distance of 200 nautical miles from the coastline


	Peru
	1947
	Claim of sovereignty and jurisdiction over coastal seas to a distance of 200 nautical miles from the coastline



	Costa Rica
	1948
	These claims were all similar.  The coastal seas to a distance of 200 nautical miles from the nation’s coastline were declared to be part of the nation’s territory. 

	Honduras
	1950
	

	Brazil
	1950
	

	El Salvador
	1950
	


first multi-lateral agreement in which sovereignty was declared to a distance of 200 nautical miles.  An important caveat to the declaration of sovereignty was the explicit preservation of the right of other states to innocent passage through this zone.  The precedent for such innocent passage would be an important consideration at the UNCLOS.
· Responding in part to the growing unrest and unhappiness with the status of the law of the sea, the United Nations General Assembly established an International Law Commission in 1947 to survey the field of international law and to identify topics for codification.  The Commission considered a number of issues pertinent to the law of the sea, including the continental shelf, high seas fisheries, resource conservation, and piracy.  Ultimately fourteen topics were identified for possible codification, including the high seas and territorial waters.  Preparatory studies were undertaken in 1950 and 1951, and in 1956 the Commission submitted draft articles to the General Assembly.  The work of the Commission set the stage for the first U.N. Conference on the Law of the Sea in 1958.
UNCLOS I


The first U.N. conference on the law of the sea met in Geneva from February 24 to April 29, 1958.  A total of 86 states were represented at the discussions.  To a large extent what was accomplished was a codification of customary practice at that time.  There was an attempt to sail into unchartered water (so-to-speak), but little progress was made.  The inability of UNCLOS I to resolve some vexing issues, including in particular the width of the territorial sea, led to the second UNCLOS in 1960 and ultimately to UNCLOS III, which lasted from December 1973 through December 1982.  The agreements reached during UNCLOS I are summarized in the following four conventions:
· Convention on the High Seas

· Convention on the Territorial Sea and the Contiguous Zone
· Convention on the Continental Shelf

· Convention on Fishing and the Conservation of the Living Resources of the High Seas

Convention on the High Seas.  The convention on the high seas began by defining the high seas to be, “all parts of the sea that are not included in the territorial sea or in the internal waters of a State.”  While this dichotomy reflected more-or-less traditional thinking at the time, it was altered to a tripartite division during UNCLOS III – the territorial sea, exclusive economic zone, and high seas.  The convention on the high seas went on to specify certain freedoms that were already taken for granted: freedom of navigation, freedom of fishing, freedom to lay submarine cables and pipelines, and freedom of overflight.  An important caveat to these freedoms was the stipulation that “they should be exercised with reasonable regard to the interests of other States in their exercise of the freedom of the high seas.”  At least in the case of fishing rights, this caveat marked a significant departure from the Grotian point of view that the high seas were res nullius.  The caveat presaged the point of view, subsequently expressed in UNCLOS III, that the high seas were res communis.  Subsequent articles in the convention on the high seas codified traditional practices concerned with (1) responsibilities associated with collisions at sea, (2) slavery
, (3) piracy, (4) hot pursuit
, and (5) pollution.
Convention on the Territorial Sea and Contiguous Zone.  Article 1 of this convention explicitly stated, “The sovereignty of a State extends, beyond its land territory and its internal waters, to a belt of sea adjacent to its coast, described as the territorial sea.”  Although the consensus of the 1930 Hague codification conference had been that a coastal state’s sovereignty extended to its territorial sea, this was the first codification of this concept in an international agreement.  Article 3 went on to define the baseline from which the width of the territorial sea was to be measured:  “The normal baseline for measuring the breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal state.”  Although thus defining the baseline of the territorial sea, the delegates to UNCLOS I were unable to reach agreement on what the width of the territorial sea should be.  Since this issue was one of the principal motivations for UNCLOS I, the failure to reach agreement on this issue is considered to be the most glaring shortcoming of the conference.
Interestingly, the conference did agree on the concept of a contiguous zone extending beyond the territorial sea within which a coastal state had the authority to prevent infringement of its customs, fiscal, immigration or sanitary regulations within its territory or territorial sea.  The contiguous zone was defined to “not extend beyond twelve miles from the baseline from which the breadth of the territorial sea is measured.”  A contiguous zone so defined makes no sense unless the width of the territorial sea is less than twelve miles.  At the time of the conference the United States favored a six-mile territorial sea, and this concept was supported by several other nations, including Sweden, Ceylon (now Sri Lanka), Italy, and the United Kingdom.  A second group, including India, Mexico, Columbia, Yugoslavia, and the USSR favored a twelve-mile territorial sea.  Chile, Ecuador, and Peru, the signatories of the Santiago Declaration, argued for a 200-mile territorial sea.
An important caveat to the sovereignty of the coastal state in the territorial sea was the privilege of ships of all nations, whether coastal or not, to enjoy the right of innocent passage through the territorial sea.  Passage was defined as innocent if it was not prejudicial to the peace, good order, or security of the coastal state.  This somewhat vague definition left a certain latitude for interpretation.  Military vessels such as battleships and aircraft carriers, for example, are not explicitly mentioned.  Under appropriate conditions, would the passage of such vessels be considered innocent?  Interestingly, the convention does make specific mention of submarines.  Submarines are entitled to the right of innocent passage so long as they navigate on the surface and show their flag.  The implication would seem to be that military surface vessels would also be entitled to the right of innocent passage so long as they showed their flag.
Convention on the Continental Shelf.  This convention basically followed the lead of the Truman Proclamations and the subsequent claims of several Central and Latin American states.  The convention defined the continental shelf as “the seabed and subsoil of the submarine areas adjacent to the coast but outside the area of the territorial sea, to a depth of 200 metres or, beyond that limit, to where the depth of the superjacent waters admits of the exploitation of the natural resources of the said areas” and “the seabed and subsoil of similar submarine areas adjacent to the coasts of islands.”  According to this convention, the coastal state exercises sovereign rights over the continental shelf for the purpose of exploring and exploiting its natural resources.  Natural resources are defined to include non-living resources, such as minerals, and “living organisms belonging to sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under the seabed or are unable to move except in constant physical contact with the seabed or the subsoil.”  The convention specifically states that “the rights of the coastal State over the continental shelf do not affect the legal status of the superjacent waters as high seas, or that of the airspace above those waters.”  One of the troublesome elements of the convention on the continental shelf turned out to be the issue of sedentary species.  Some years after adoption of the convention, a dispute arose between France and Brazil concerning the harvesting of lobsters on the Brazilian continental shelf.  Japan likewise refused to recognize king crab as a sedentary species.  The issue of sedentary species eventually became moot with the creation of 200-mile exclusive economic zones by UNCLOS III.
Convention on Fishing and the Conservation of the Living Resources of the High Seas.  This convention was apparently motivated by two basic concerns.  First, by addressing issues of over-exploitation, it was hoped that pressure from coastal states to extend their territorial seas might be reduced.  Second, states that had already entered into agreements to conserve particular stocks wanted those agreements to be recognized in the convention.  Unfortunately the convention had many shortcomings and within a short time was superseded by state practice.  Following UNCLOS III it became largely obsolete.  Nevertheless, the convention contained some important language that influenced discussions during UNCLOS III.  In particular, the convention defined conservation of the living resources of the high seas as “the aggregate of the measures rendering possible the optimum sustainable yield from those resources so as to secure a maximum supply of food and other marine products.  Conservation programs were to be formulated with the primary goal of securing a supply of food for human consumption.  As was the case in the convention on the high seas, these stipulations marked a considerable departure from the Grotian attitude of res nullius and implicitly recognized that living marine resources were not inexhaustible and indeed that their intelligent use required some degree of conservation management.
One of the most troublesome aspects of the convention was the mechanism for resolving disputes described in articles 9-12.  Disputes were to be resolved by binding arbitration.  This condition perhaps more than anything else made major fishing nations reluctant to sign the convention.  Other troublesome issues were the failure of the convention to define fishing zones and its failure to adequately protect the living resources of the seas.  The issue of fishing zones is well illustrated by the series of cod wars between Iceland and England.
  The first occurred in 1958 and was precipitated by the failure of UNCLOS I to reach agreement on the width of the territorial sea.  Shortly after the conclusion of UNCLOS I, Iceland unilaterally extended its fishing zone to twelve miles.  The second occurred in 1972-73 when Iceland further extended its fishing zone to 50 miles.  The last occurred between November 1975 and June 1976, when Iceland proclaimed authority over the ocean for a distance of 200 miles from its coastline.  The second of the cod wars occurred just before UNCLOS III, and the third occurred during UNCLOS III.  Although no lives were lost and few shots were fired, Icelandic coast guard vessels cut the nets of British trawlers, and there were numerous rammings involving Icelandic ships and British trawlers and frigates.  The dispute was referred to the International Court of Justice (IJC) by England and the Federal Republic of Germany (FRG), but Iceland refused to recognize the jurisdiction of the ICJ and took no part in the proceedings.  Political realities and the consensus of opinion at UNCLOS III ultimately resolved the dispute in favor of Iceland, and both the United Kingdom and the FRG subsequently established 200 mile fishing zones of their own.  Obviously the issue of fishing zones was a sensitive issue.  Although it is true that the convention articulated some noble goals for the management of living marine resources, the remarkable failure in many cases of nations to manage fish stocks in a sustainable way in subsequent years has underscored the failure of the convention to identify a mechanism to facilitate management of living resources in a manner consistent with the goals of the convention.  At the present time only 37 nations have ratified the convention, and of those only thirteen are actively involved in fishing
.  Notably missing from the list of signatories are Japan, Indonesia, Russia, Peru, Chile, and India. 
One of the more general problems of UNCLOS I was the fact that it unfortunately occurred during the twilight of European colonial power.  Although by 1958 France had relinquished control over its African possessions, Portugal and Great Britain still maintained considerable colonial empires.  As a result, only 86 countries were represented at UNCLOS I.  For comparison, 137 nations participated in UNCLOS III.  To some extent UNCLOS I represented a codification of largely European attitudes about the law of the sea.  Within ten years the number of nations with an interest in the law of the sea and their geographical distribution had changed dramatically.  In many cases the newly independent states had rather different attitudes about the law of the sea than the 86 nations that participated in UNCLOS I.  The result has been that UNCLOS I, although certainly a milestone in the history of the law of the sea, has been very much overshadowed by the agreements reached during UNCLOS III.
UNCLOS II AND DEVELOPMENTS LEADING TO UNCLOS III

The second U.N. conference on the law of the sea was held in Geneva from March 17 to April 26, 1960.  UNCLOS II was specifically called by the General Assembly of the United Nations to resolve the issue of the width of the territorial sea and fisheries limits.  At the time of the conference twenty-two states claimed three-mile territorial seas, sixteen claimed territorial seas between four and twelve miles, thirteen claimed a twelve-mile territorial sea, and two claimed territorial seas wider than twelve miles.  All proposals submitted to the convention argued for a territorial sea wider than three miles.  The United States and Canada proposed a six-mile territorial sea and a fishing zone extending an additional six miles.  The U.S.-Canada proposal failed by one vote to obtain the two-thirds majority needed for adoption, and the conference ultimately concluded without reaching an agreement on anything.  Following the failure of UNCLOS II, many nations began to act unilaterally to establish either wider territorial seas and/or fishing zones.  

Extension of U.S. Exclusive Fisheries Zone.  In 1966 the U.S. Congress passed Public Law 89-658, which extended the U.S. fisheries zone nine miles beyond its three-mile territorial sea, in effect creating a twelve-mile fisheries zone in which the U.S. exercised the same rights with respect to fisheries that it exercised in its territorial sea.  The United States had plenty of company.  In 1960 only six states had claimed fishing zones of twelve miles.  By 1971 that number had increased to twenty-five.
Montevideo, Lima, and Santa Domingo Declarations.  By 1970 a number of South American countries
 were claiming 200-mile territorial seas, and Nicaragua had established a 200-mile fisheries zone.  Within the next two years a series of three meetings resulted in multilateral declarations that clearly demonstrated the almost universal rejection by South American countries of the doctrine of a three-mile territorial sea.  In 1970 Uruguay invited all Latin American countries with 200-mile claims to a meeting in Montevideo.  The meeting resulted in the Montevideo Declaration, which was signed by Argentina, Brazil, Chile, Ecuador, El Salvador, Nicaragua, Panama, Peru, and Uruguay.  The declaration recognized the right of coastal states to establish appropriate maritime limits while preserving the rights of other states to navigation and overflight.  A similar declaration was issued later the same year in Lima and was signed by Columbia, the Dominican Republic, Guatemala, Honduras, and Mexico in addition to the signatories of the Montevideo Declaration.  The two declarations basically sought (1) establishment of a regional position on the issue of the width of the territorial sea and (2) international acceptance for this position.  Two years later ten Latin American states
 met in Santa Domingo and signed a declaration that provided for a twelve-mile territorial sea and a 200-mile “patrimonial sea”.  

The dissatisfaction of Latin American countries with the three-mile territorial sea was mirrored by the feelings of many African nations.  In 1973, for example, Tanzania unilaterally extended its territorial sea to 50 miles.  Although this particular action could be rationalized to some extent on the basis of security issues
, the fact is that the 1973 Tanzanian Proclamation reflected the feelings of many newly emergent African states, who correctly recognized that they had had no say in the determination of extant law of the sea policies. They pointed to the failures of UNCLOS I and II as justification for taking unilateral action to extend their territorial seas.
UNCLOS III


With this background, the third U.N. conference on the law of the sea was convened in New York in December 1973.  Attended by more than 3,000 delegates from 157 countries, it was the largest multilateral treaty-making conference in history.  The conference lasted for a total of 585 days during eleven sessions over a period of nine years.  The convention produced by the conference was opened for signature on December 10, 1982 at Montego Bay, Jamaica.  The Convention came into force on November 14, 1994, one year after the 60th state, Guyana, signed it.  An important feature of the deliberations was the fact that substantive matters were to be resolved under a process of consensus rather than majority vote in an attempt to reduce the possibility that blocks of nations would dominate the negotiations.  

The work of the delegates was divided among three committees.  Committee 1 was concerned with the exploration and exploitation of the deep seabed.  Committee 2 was given a mixed bag of assignments including the high seas, territorial seas, contiguous zones, the continental shelf, management of living resources, international straits, issues related to archipelagos, and exclusive economic zones.  Committee 3 was concerned with scientific research, preservation of the marine environment, and technology transfer.  Despite the large number of tasks assigned to Committee 2, the principal problems in reaching agreement were encountered in Committee 1, where developing states and industrialized nations had very different points of view.  The final negotiations took place during the first two years of U.S. President Ronald Reagan’s administration, which was opposed on ideological grounds to certain aspects of the deep seabed agreements.
  At issue was the possible exploitation of manganese nodules, which at the time were regarded as potentially valuable sources of certain metals.
  It was reasonable to assume that only industrialized nations would have the capital and technological capability to mine the nodules.  If the seabed and its resources were indeed the “common heritage of mankind”, other nations argued that they should be allowed to benefit from the exploitation of manganese nodules by industrialized nations.  UNCLOS III takes the attitude that because the resources of the deep seabed are the common heritage of mankind, no nation or private enterprise can exploit them for its own purposes.  Rather, all rights to those resources are vested in mankind, and their exploitation must benefit mankind as a whole.  Such reasoning was anathema to the Reagan administration.

Careful analysis of the feasibility of mining manganese nodules has ironically shown that while it is technologically possible to mine nodules from depths of several thousand meters, the economics of mining them is not very appealing, at least by western standards.
  From an economic standpoint polymetallic sulfide deposits in rift zones may prove to be a more attractive source of metals, but the metals in question will be copper and zinc, not nickel and cobalt.  Ironically the economic appeal of the polymetallic sulfide deposits stems from the fact that, in addition to copper and zinc, they contain small amounts of silver and gold.  Experience from mining analogous deposits on land has shown that the miners more-or-less break even processing the copper and zinc and make their profit from the silver and gold (M. Mottl, pers. comm.).  Some of the polymetallic sulfide deposits are located within 200 miles of land and in such cases lie within the exclusive economic zone of the coastal state (see below) and hence are not res communis.  In retrospect, had the Reagan administration not taken such a hard line on the issue of manganese nodules, it could probably have obtained concessions on other more important (in retrospect) issues (Ratiner, 1982).  The following is a summary of the articles of UNCLOS III associated with committees 1-3.
Committee 1

· The resources of the seabed and ocean floor and subsoil thereof beyond the limits of national jurisdiction are the common heritage of mankind.

· No State shall claim or exercise sovereignty or sovereign rights over any part of the international seabed or its resources, nor shall any State or natural or juridical person appropriate any part thereof.
· An International Seabed Authority, seated in Jamaica, will organize, carry out, and control activities associated with the exploitation of the resources of the international seabed.
· A parallel system will be established for exploring and exploiting the international seabed, one involving private and state ventures and the other involving the Authority.  

· A so-called Enterprise will carry out activities in the international seabed for the Authority and will be responsible for transporting, processing, and marketing minerals recovered from the international seabed.

· Applications to exploit the resources of the international seabed must cover a total area, not necessarily contiguous, sufficiently large and of sufficient estimated commercial value to allow two mining operations.  The Authority will then designate which part of the area is to be reserved solely for the conduct of activities by the Authority through the Enterprise or in association with developing states.  The area so designated will become a reserved area as soon as the plan of work for the non-reserved area is approved and the contract is signed.
· The Authority will take measures to acquire technology and scientific knowledge relative to activities in the international seabed and will facilitate the transfer of that technology and knowledge to the Enterprise and developing states.  Opportunities will be provided for personnel from the Enterprise and developing states to receive training in marine science and technology and to fully participate in activities in the international seabed.
Article 150 of UNCLOS III concerns policies related to activities in the international seabed.  This article makes it clear that the role of the International Seabed Authority is to ensure that the resources of the international seabed are used for the benefit of mankind as a whole and not just for the benefit of the industrialized nations that are capable of exploiting them.  The Authority is to facilitate technology transfer from industrial states to the Enterprise and to developing states, ensure as best it can an adequate supply of minerals to consumers, prevent monopolization of activities in the international seabed, protect developing countries from adverse impacts on their economies from mining activities in the international seabed, and promote just and stable prices of minerals derived from the international seabed.  Remarkably, all of these provisions in fact relate to a single element, nickel.  Article 151 concerns production policies and includes specific rules for determining production ceilings for nickel.  For example, the Enterprise is given an initial production quota of 38,000 tonnes per year of nickel from the available production ceiling.  Other metals are mentioned, but with much less attention to detail.

A troublesome aspect of UNCLOS III for the Reagan administration was the provision in article 155 for a change in the system of exploration and exploitation of the resources of the international seabed twenty years after the first commercial production if approved by a 75% vote of “States Parties”.  The implication was that the United States could be bound by a rule change it had not approved.  
Committee 2

· Every State has the right to establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles.  The normal baseline for measuring the breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal State.  The outer limit of the territorial sea is the line every point of which is at a distance from the nearest point of the baseline equal to the breadth of the territorial sea. Where the coasts of two states are opposite or adjacent to each other, neither of the two states is entitled, failing agreement between them to the contrary, to extend its territorial sea beyond the median line every point of which is equidistant from the nearest points on the baselines from which the breadth of the territorial seas of each of the two states is measured. 
· Ships of all states, whether coastal or land-locked, enjoy the right of innocent passage through the territorial sea.
· In a zone contiguous to its territorial sea, described as the contiguous zone, the coastal State may exercise the control necessary to (1) prevent infringement of its customs, fiscal, immigration or sanitary laws and regulations within its territory or territorial sea and (2) punish infringement of the above laws and regulations committed within its territory or territorial sea.  The contiguous zone may not extend beyond 24 nautical miles from the baselines from which the breadth of the territorial sea is measured.
· The exclusive economic zone (EEZ) is an area beyond and adjacent to the territorial sea not to extend more than 200 nautical miles from the baselines from which the breadth of the territorial sea is measured.  Within its EEZ the coastal state has (1) sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources, whether living or non-living, of the waters superjacent to the sea-bed and of the sea-bed and its subsoil, and with regard to other activities for the economic exploitation and exploration of the zone, such as the production of energy from the water, currents and winds, and (2) jurisdiction with regard to (a) the establishment and use of artificial islands, installations and structures, (b) marine scientific research, and (c) the protection and preservation of the marine environment.
· The coastal State shall determine the allowable catch of the living resources in its exclusive economic zone.  Management measures should be designed to maintain or restore populations of harvested species at levels that can produce the maximum sustainable yield.  Where the coastal State does not have the capacity to harvest the entire allowable catch, it shall, through agreements or other arrangements give access to the surplus of the allowable catch to other states, including in particular developing nations and landlocked and geographically disadvantaged states.
· The coastal State and other states whose nationals fish in the region for highly migratory species
 shall co-operate directly or through appropriate international organizations with a view to ensuring conservation and promoting the objective of optimum utilization of such species throughout the region, both within and beyond the exclusive economic zone. In regions for which no appropriate international organization exists, the coastal state and other states whose nationals harvest these species in the region shall co-operate to establish such an organization and participate in its work.
· A state in whose rivers anadromous stocks originate shall have the primary interest in and responsibility for such stocks and will ensure their conservation by the establishment of appropriate regulatory measures for fishing in all waters landward of the outer limits of its exclusive economic zone.
· An archipelagic State may draw straight archipelagic baselines joining the outermost points of the outermost islands and drying reefs of the archipelago provided that within such baselines are included the main islands and an area in which the ratio of the area of the water to the area of the land, including atolls, is between 1 to 1 and 9 to 1.  The sovereignty of an archipelagic State extends to the waters enclosed by the archipelagic baselines, with the caveat that ships of all states enjoy the right of innocent passage through archipelagic waters.
· The continental shelf of a coastal State comprises the sea-bed and subsoil of the submarine areas that extend beyond its territorial sea to the outer edge of the continental margin, but no less than 200 nautical miles and no more than 350 nautical miles from the baselines from which the breadth of the territorial sea is measured.  The coastal State exercises over the continental shelf sovereign rights for the purpose of exploring it and exploiting its natural resources.  These natural resources consist of the mineral and other non-living resources of the sea-bed and subsoil together with living organisms belonging to sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under the sea-bed or are unable to move except in constant physical contact with the sea-bed or the subsoil.  The coastal State shall make payments or contributions in kind to the International Seabed Authority with respect to the exploitation of the non-living resources of the continental shelf between 200 and 350 nautical miles up to a maximum of 7% of the volume or production at the site.
Committee 3

· Coastal States, in the exercise of their jurisdiction, have the right to regulate, authorize and conduct marine scientific research in their territorial sea, in their exclusive economic zone, and on their continental shelf in accordance with the relevant provisions of the Convention.  Marine scientific research in these areas shall be conducted with the consent of the coastal State.

· Coastal States shall, in normal circumstances, grant their consent for marine scientific research projects by other states or competent international organizations in their exclusive economic zone or on their continental shelf to be carried out in accordance with the Convention exclusively for peaceful purposes and in order to increase scientific knowledge of the marine environment for the benefit of all mankind. To this end, coastal states shall establish rules and procedures ensuring that such consent will not be delayed or denied unreasonably.

· States, directly or through competent international organizations, shall cooperate in accordance with their capabilities to promote actively the development and transfer of marine science and marine technology on fair and reasonable terms and conditions.  Both individually and in co-operation with other states and with competent international organizations, they shall actively promote the flow of scientific data and information and the transfer of knowledge resulting from marine scientific research, especially to developing states, as well as the strengthening of the autonomous marine scientific research capabilities of developing states through, inter alia, programs to provide adequate education and training of their technical and scientific personnel.

· States have the obligation to protect and preserve the marine environment.

· States shall take, individually or jointly as appropriate, all measures consistent with the Convention that are necessary to prevent, reduce and control pollution of the marine environment from any source, using for this purpose the best practicable means at their disposal and in accordance with their capabilities, and they shall endeavor to harmonize their policies in this connection.

· States shall take all measures necessary to ensure that activities under their jurisdiction or control are so conducted as not to cause damage by pollution to other States and their environment, and that pollution arising from incidents or activities under their jurisdiction or control does not spread beyond the areas where they exercise sovereign rights in accordance with the Convention.

· Measures taken to prevent or minimize pollution of the marine environment shall include, inter alia, those designed to minimize to the fullest possible extent (1) the release of toxic, harmful or noxious substances, especially those that are persistent, from land-based sources, from or through the atmosphere or by dumping; (2) pollution from vessels, in particular measures for preventing accidents and dealing with emergencies, ensuring the safety of operations at sea, preventing intentional and unintentional discharges, and regulating the design, construction, equipment, operation and manning of vessels; (3) pollution from installations and devices used in exploration or exploitation of the natural resources of the sea-bed and subsoil, in particular measures for preventing accidents and dealing with emergencies, ensuring the safety of operations at sea, and regulating the design, construction, equipment, operation and manning of such installations or devices; (4) pollution from other installations and devices operating in the marine environment, in particular measures for preventing accidents and dealing with emergencies, ensuring the safety of operations at sea, and regulating the design, construction, equipment, operation and manning of such installations or devices.

Ratification


On April 30, 1982 the Conference adopted the text of the convention on the law of the sea by a vote of 130 in favor, 4 opposed, and 17 abstentions.  The nations voting against the text were the United States, Israel, Turkey, and Venezuela.
  As noted, the Convention came into force on November 14, 1994.  Although the political ideology of the Reagan administration has been blamed for the failure of the United States to vote in favor of the text, the fact is that several U.S. presidential administrations have come and gone since then.  No U.S. president has seen fit to sign UNCLOS III.  The United States, however, is by no means alone in this regard.  In addition to the United States, countries that to date have declined to ratify UNCLOS III include Cambodia, Colombia, Congo, North Korea, Dominican Republic, Ecuador, Eritrea, Estonia, Iran, Israel, Latvia, Liberia, Libya, Morocco, Niue, Peru, Syria, Thailand, East Timor, Turkey, Venezuela, and 21 landlocked states including Afghanistan, Ethiopia, and Niger.  In 1982 concern was expressed that the failure of the United States to sign UNCLOS III would jeopardize U.S. rights related to navigational freedoms, exclusive economic zones, jurisdiction over the continental shelf, fisheries, pollution control, and the conduct of scientific research (Ratiner, 1982).  Fortunately for the United States, none of this has come to pass.  As previously noted, international law is sometimes based to a fair degree on unilateral declarations and customary practice.  In 1977, for example, the United States, Mexico, the USSR, Canada, Norway, and the European Economic Union unilaterally declared control over fishery resources within 200 nautical miles of their shorelines.
  The South Pacific Forum
 made a similar declaration in 1978.  None of these declarations was ever challenged, despite the fact that they were made prior to the signing of UNCLOS III.  
WINNERS AND LOSERS


One of the major developments in the evolution of the law of the sea has been the extension of fishery control by coastal states to a distance of 200 nautical miles from their shorelines.  While this policy is certainly articulated in UNCLOS III, it had de facto become the law of the sea prior to 1982 as a result of a series of unilateral and multi-lateral declarations.  Who have been the winners and losers as a result of this development?


Considering the fact that it refused to sign UNCLOS III, the United States has ironically been one of the big winners (Fig. 13.1).  Another big winner has been New Zealand (Fig. 13.1).  In both cases dramatic increases in commercial fish landings followed unilateral declarations of 200-mile fishery management zones (1977 and 1978, respectively).  Other winners have included coastal states and island nations that are now obtaining badly needed capital by leasing out fishing rights within their EEZ’s.  Many of the South Pacific Forum nations fall into that category, as do some nations in West Africa.  Canada should have been among the winners, but its commercial catch has actually decreased from about 1.7 Mt in 1990 to 1.0 Mt at the present time, in no small part due to its mismanagement of the Atlantic cod fishery (Chapter 5).
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Figure 13.1.  Capture landings by UNCLOS III winners (USA and New Zealand) and losers (USSR/Russia and Japan).
The biggest losers by far have been the USSR/Russia and Japan (Fig. 13.1).  Their commercial catches were based to a significant degree on distant water fisheries in areas that are now part of the EEZ’s of other countries.  In the case of Japan, an additional factor in the decline of its commercial catch has been the almost complete collapse of the Japanese pilchard fishery (Chapter 5).  Another significant loser has been the United Kingdom.  Its commercial catch has dropped from a high of 1.2 Mt in 1973 to about 0.7 Mt at the present time.  Like Russia and Japan, its commercial catch was based to a fair degree on distant water fisheries.
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� A bull in this context is a solemn papal letter sealed with a bulla (a round, usually lead, seal attached to a papal bull) or with a red-ink imprint of the device on the bulla.


� The easternmost extension of Brazil is approximately 35oW longitude.


� Incidentally, in 1935 the first U.S. anti-smuggling act established a special zone 65 miles wide for customs enforcement.  In effect, this was a contiguous zone.


� Every state was to take effective measures to prevent the transport of slaves in ships authorized to fly its flag.  Any slave taking refuge on board any ship was ipso facto free.


� The subject of hot pursuit reflects concerns over smuggling.  The idea is that a coastal state, in pursuit of a vessel believed to have violated its laws, can continue the pursuit if the pursuit began within the internal waters or territorial waters of the state.


� The Federal Republic of Germany was also involved in the cod wars and was aligned with England on the issue of fishing rights.  However, the more serious hostilities involved England and Iceland. 


� Australia, Denmark, France, Malaysia, Mexico, Nigeria, Portugal, South Africa, Spain, Thailand, United Kingdom, USA, and Venezeula.


� Argentina, Panama, Peru, and Ecuador


� Columbia, Costa Rica, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Trinidad, Tobago, and Venezuela.


� Tanzania was at the time actively involved in the liberation struggle in Moçambique and was providing support to similar struggles elsewhere in Africa.


� The Reagan administration felt they interfered with free enterprise.


� The principal metal of interest in the nodules is nickel.  Deposits of nickel on land are found mainly in Canada, South Africa, Russia, and China.  There are in fact several other sources of metals in the deep seabed, in particular manganese crusts and polymetallic sulfide deposits.  The principal metal of interest in the former is cobalt.  Cobalt is currently mined as a byproduct of nickel or copper and is totally dependent on their economics.  It is used in high-performance aircraft engines and hence is considered of strategic importance by the United States.  The principal metals of interest in the polymetallic sulfide deposits are copper and zinc.  UNCLOS III specifically mentions polymetallic nodules and nickel in the articles related to exploiting the deep seabed.  Hence it is clear that manganese nodules as opposed to manganese crusts or polymetallic sulfide deposits were the issue during the UNCLOS III deliberations.


� Korean and Chinese mining agencies have plans to begin pilot test mining of manganese nodules in the 2012-15 timeframe (J. Wilsthire, pers. comm.).


� Highly migratory species are listed in Annex I of UNCLOS III.


� The seventeen states that abstained from voting on the adoption of the text were Belgium, Bulgaria, Byelorussia, Czechoslovakia, the German Democratic Republic, the Federal Republic of Germany, Luxembourg, Mongolia, the Netherlands, Poland, Spain, Thailand, the United Kingdom and the Union of Soviet Socialist Republics.


� In the case of the United States, the declaration was articulated in the Magnuson Fishery Conservation and Management Act (Public Law 94-265), which passed Congress in 1976 and went into effect in 1977.


� Australia, Cook Islands, Federated States of Micronesia, Fiji, Kiribati, Nauru, New Zealand, Niue, Palau, Papua New Guinea, Republic of the Marshall Islands, Samoa, Solomon Islands, Tonga, Tuvalu, and Vanuatu.
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